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JULY 2009
ESSAY QUESTIONS 1-3

California
Bar
Examination

Answer all three questions.
Time allotted: three hours

Your answer should demonstrate your ability to analyze the facts in question, to tell the
difference between material and immaterial facts, and to discern the points of law and
fact upon which the case turns. Your answer should show that you know and
understand the pertinent principles and theories of law, their qualifications and
limitations, and their relationships to each other.

Your answer should evidence your ability to apply law to the given facts and to
reason in a logical, lawyer-like manner from the premises you adopt to a sound
conclusion. Do not merely show that you remember legal principles. Instead, try to
demonstrate your proficiency in using and applying them.

If your answer contains only a statement of your conclusions, you will receive little
credit. State fully the reasons that support your conclusions, and discuss all points
thoroughly.

Your answer should be complete, but you should not volunteer information or discuss
legal doctrines which are not pertinent to the solution of the problem.

Unless a question expressly asks you to use California law, you should answer
according to legal theories and principles of general application.



Question 1

Patty is in the business of transporting human organs for transplant in City. She is paid
only upon timely delivery of a viable organ; the delay of an hour can make an organ
nonviable.

David transports gasoline over long distances in a tank truck. Recently, he was hauling
gasoline through City. As David was crossing a bridge in City, his truck skidded on an
oily patch and became wedged across the roadway, blocking all traffic in both directions
for two hours.

Patty was delivering a kidney and was on the bridge several cars behind David when
the accident occurred. The traffic jam caused Patty to be two hours late in making her
delivery and made the kidney nonviable. Consequently, she was not paid the $1,000
fee she would otherwise have received.

Patty contacted Art, a lawyer, and told him that she wanted to sue David for the loss of
her fee. “There isn't a lot of money involved,” she said, “but | want to teach David a
lesson. David can't possibly afford the legal fees to defend this case, so maybe we can
put him out of business.”

Art agreed and, concluding that he could not prove negligence against David, decided
that the only plausible claim would be one based on strict liability for ultrahazardous
activity. Art filed a suit based on that theory against David on behalf of Patty, seeking
recovery of damages to cover the $1,000 fee Patty lost. The facts recited in the first
three paragraphs above appeared on the face of the complaint.

David filed a motion to dismiss. The court granted the motion on the grounds that the
complaint failed to state a cause of action and that, in any event, the damages alleged
were not recoverable. It entered judgment in David’s favor.

David then filed suit against Patty and Art for malicious prosecution.

1. Did the court correctly grant David’s motion to dismiss on the grounds stated?
Discuss.

2. What is the likely outcome of David’s suit for malicious prosecution against Patty and
Art? Discuss.



Answer A to Question 1

Patty instituted a suit via her lawyer Art for losses incurred due to Patty’s inability to
deliver a kidney on time owing to a traffic jam. The traffic jam occurred when David’s
truck skidded on an oily patch and became wedged across the roadway. There are two
issues that need to be determined. First, the validity of the court’s decision to dismiss
Patty’s cause of action for damages based on strict liability owing to an ultrahazardous
activity. Secondly, whether David will be successful in recovering against Patty and Art

in a claim of malicious prosecution.

1. David’s motion to Dismiss based on Failure to State a Cause of Action

David has instituted a motion to dismiss for failure to state a cause of action upon which
relief can be granted. In the alternative, David argues that damages would not have
been recoverable against David for strict liability from malicious prosecution. A motion
to dismiss based on a failure to state a cause of action upon which relief can be granted
is a 12(b)(6) motion in federal court. This motion can be filed as a preliminary motion to
the filing of a complaint or contained within the answer. Along with failure to include an
indispensable party it can be raised at any time prior to trial or at trial itself. The motion
charges that the plaintiff has failed to adequately state a cause of action upon which
relief can be granted. It requires the judge to accept that all the facts that are stated by
the plaintiff are taken to be true and then requires a determination as to whether there
exists an adequate basis for relief. In other words, even if everything that plaintiff
asserted in the complaint is true, would that be sufficient to allege a cause of action

against the defendant?

In the current case, in order to determine whether the emotion to dismiss was
appropriately granted in Art's favor, it is necessary to examine Patty’s allegations
against David. Patty’s lawyer, Art, determined that a negligence claim would not be
viable against David. Likely because there is nothing to indicate in the facts that David

engaged in any activity whereby he breached the standard of care towards a
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foreseeable plaintiff. There is nothing to indicate that he was negligent in driving his
truck, but rather he skidded on an oily patch in the middle of the road and then his truck
swerved to block all lanes of traffic. As a result, Art decided to pursue Patty’s claim on a

strict liability theory for transporting an ultrahazardous activity.

Strict Liability for an Ultrahazardous Activity

Strict liability for transporting an ultrahazardous activity is an action whereby the
defendant is engaged in an ultrahazardous activity. This is where the activity is so
dangerous that the danger of its harm cannot be mitigated even with the exercise of
reasonable care. Secondly, the activity has to be one that is not of common usage in
the community. In a strict liability claim for ultrahazardous activity, in jurisdictions that

still retain contributory negligence, this is not a valid defense to a strict liability claim.

In the current case, David transports gasoline over long distances in a tank truck. In the
current case, he was transporting gasoline through the City. It is important to note that
transporting gasoline through residential parts of a city is inherently an ultrahazardous
activity because of the dangers that can occur if any gasoline spills, owing to the fact
that gasoline is highly combustible and can cause serious injuries and damage to
property in a matter of seconds. No amount of care can mitigate against these risks,
and transporting gasoline through a residential community is not a matter of common

usage in the community.

However, in the current case, when David was transporting the gasoline across the
bridge, he skidded on an oily patch. There is no indication that he is responsible for the
oily patch, rather, it was already spilled on the road when he arrived at the scene. As a
result he skidded on the spill and his truck wedged across the roadway and blocked
traffic in all directions. This blockage caused a traffic jam to develop in both directions
and the delay of two hours caused Patty to be late in making her organ delivery. Yet
the crucial distinction in this case is that the ultrahazardous nature of the gasoline was

not the cause of Patty’s damages. Even if David had been transporting a truck filled



with benign materials, such as flowers or children’s toys, he still would have skidded on
the oily patch and his truck would have wedged across the highway and caused the
traffic jam. For strict liability to attach for transporting ultrahazardous activity, the nature
of the harm or loss has to emanate from the ultrahazardous activity. This is not met in
this case. There is nothing about the inherently dangerous nature of transporting
gasoline that is the cause of Patty’s harm.

As a result, even if the judge was to take all of the allegations that Patty made in her
complaint to be true, she has failed to state sufficient facts necessary to constitute a
cause of action for strict liability for transporting dangerous materials. Therefore, the

judge was correct to grant David’s motion to dismiss.

Patty’'s Damages are not recoverable

Moreover, David claimed that the damages that Patty claimed in her complaint were not
recoverable. In this case, Patty sought to recover the $1,000 fee she would have been

paid had she been able to deliver the kidney while it was still viable.

As already noted, under strict liability the damages have to accrue from the inherent
dangerousness of the activity - which in this case would have been transporting
gasoline. However, in this case, the nature of Patty’'s damages resulted from the truck
skidding on the oily patch, and as previously mentioned this could have occurred to any
truck, even one transporting regular household goods. As a result, Patty is not entitled

to recover for damages based on a theory of strict liability.

Her only viable claim would have been under a negligence theory which requires a duty
under the applicable standard of care to all foreseeable plaintiffs (which under the
majority Cardozo theory is to all plaintiffs in the zone of danger). There has to be a
breach of the duty, causation (both factual and proximate), as well as damages. In this
case, David would be held to the standard of care of a reasonable person driving a big

truck along a bridge. The facts do not indicate that he was negligent in any manner,



such as driving too fast, or driving while distracted. As a result, Patty would be unable
to establish a prima facie case for negligence and would be entitled to no damages. It
is likely that Art realized that the negligence claim would be a non-starter and as a result

he decided not to pursue the claim.
In conclusion, the court was correct to grant David’s motion to dismiss for failure to state
a cause of action and, in any event, the damages alleged were not recoverable because

Patty failed to assert an appropriate and viable cause of action.

2. David’s Suit for Malicious Prosecution against Patty and Art.

David decided to file suit for malicious prosecution against both Patty and Art. To
establish a prima facie case for malicious prosecution, the plaintiff is required to show
that there was an institution of civil proceedings against the plaintiff. Second, there was
a termination of the proceedings in favor of the plaintiff. There also has to be a lack of
probable cause. Moreover, the institution of the civil proceedings has to be for an

improper purpose and the plaintiff has to show damages.

David’s suit for Malicious Prosecution against Patty

In David’s suit against Patty, David can show that Patty instituted a claim against him for
strict liability based on transporting an abnormally dangerous activity. Since the judge

granted the motion to dismiss, there was a termination in his favor.

The third prong requires David to show that the proceedings were instituted for an
improper purpose. In the current case, when Patty came to Art for advice she was clear
that she wanted to sue David for the loss of her fee, i.e., the $1,000 she would have
received if she could have successfully delivered the kidney. In her mind, she believed
that she had suffered damages and that David was to blame because he had caused
the traffic jam on the bridge. As a result, it is unclear whether her motive to bring the
suit was based on lack of probable cause. As a layperson, she likely did not have the

legal knowledge to ascertain the proper basis for determining probable cause, and she



came to her lawyer for advice to determine the merits of her case. As a result, it is likely
that the court will find that Patty’s decision to bring suit against David was based on her
relying on the legal expertise of Art and she might have honestly believed that there was

sufficient probable cause to bring the action.

The fourth prong requires bringing the suit for an improper purpose. This requirement
is likely met in this case, because Patty acknowledged that there was not a lot of money
involved in the action; however, she wanted to teach David a lesson and try to run him
out of business. As a result, the primary motivation behind the suit was not to recover
damages, but rather to seek revenge and damage to David. This is an improper
purpose because the legal system is not to be used in a civil proceeding in order to

extract a revenge against a defendant or for an improper purpose.

Lastly, the plaintiff has to show sufficient damages. In the current case, David was
forced to respond to an action for strict liability and although the matter was dismissed
under a motion for failure to state a cause of action, this still might have resulted in
David losing days at work because of the lawsuit. There is also the loss of professional
and social reputation from being forced to defend against a lawsuit. However, David
would have to present evidence of any such pecuniary loss in order to meet the

damages prong.

In conclusion, David would likely not succeed in his suit for malicious prosecution
against Patty because he cannot show that she instituted the proceedings without
probable cause. Patty likely relied on Art's advice that there was a viable claim for strict
liability and, as a result, she thought there was sufficient merit in the action to proceed

to court.



David’s suit for Malicious Prosecution against Art

David also filed suit against Patty’s lawyer Art for malicious prosecution.

Again, the first two prongs are easily met, because Art was the attorney that brought the
strict liability action against Patty and there was a termination in Art's favor with the
court’s decision to grant the motion to dismiss based on failure to state a cause of

action.

In the current case, the third prong, whereby the plaintiff has to show that the action was
brought with a lack of probable cause, is likely to bring David more success against Art.
An attorney is held to possess the required duty of competence, whereby he has to
possess the legal skill, knowledge, preparedness and ability to pursue the case. In this
case, Art realized that a negligence action would not be successful, but he still decided
to pursue a claim for strict liability. This was the only plausible claim that he could bring
against David and if he failed to adequately research the facts of the case based on the
elements of strict liability, then he will be held liable for bringing a cause of action based
on lack of probable cause. On the other hand, if Art honestly believed, with sufficient
preparation and research in the case, that a strict liability cause of action might be
viable in this case, then arguably there is sufficient probable cause. However, as
previously noted under the first part, there was no connection between the
ultrahazardous nature of transporting the gasoline and the accident that occurred in this
case, and, as a result, Patty would be unable to recover damages based on a strict
liability theory. As a result, Art should have realized this and counseled Patty against
filing suit, and therefore, David will be able to successfully demonstrate the lack of

probable cause in a suit for malicious prosecution against Art.

The fourth prong requires the plaintiff demonstrating that the suit was brought for an
improper purpose. In the current case, Patty told Art that she knew that there was not a
lot of money involved in the case, but that she simply wanted to teach David a lesson
and run him out of business. A lawyer is held to a duty of candor and fairness to the

court and an adversary. He is required to properly research the cause of action to



ensure that there is a viable cause of action. A lawyer signs Rule 11 motions asserting
that there is a proper factual basis to the claim and legal contentions are accurate and
that a claim is not being brought for an improper purpose. In the current case, Art
should have counseled Patty against bringing a lawsuit for an improper purpose and
made her aware of the legal basis of the claim and whether there were sufficient facts
to bring a cause of action. Attorney representation can be expensive, and Art should
not have taken a frivolous claim simply as a means of earning fees and wasting time.
As a result, David will be able to show that the cause of action was brought for an

improper purpose.

As previously noted, as long as David can show damages in the form of lost wages from
days missed from work owing to the need to defend the lawsuit or other pecuniary

losses, he will have sufficiently demonstrated the damages prong.

In conclusion, David will be successful in a claim for malicious prosecution against Art.
Even though his case against Patty is not likely to be successful owing to the inability to
demonstrate that Patty consciously knew that there was a lack of probable cause to the
action. However, as an attorney, Art will be held to a higher professional standard, and
he had an ethical duty to ensure that he only brings suit where there is a sufficient legal
and factual basis and that the suit is not being brought for a frivolous purpose or to
waste time or embarrass an opponent. As a result, he should be entitled to damages,
based on the damages he incurred due to the inappropriate suit brought against him for

strict liability.
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Answer B to Question 1

1. Patty (P) v. David (D) — Motion to Dismiss Suit for Strict Liability

A motion to dismiss for failure to state a claim looks at the facts in a light most favorable
to the party it is being asserted against. The court will then see if sufficient facts have
been pled to sustain a prima facie case of the cause of action alleged. The court does
not evaluate the merits nor go beyond the complaint.

In the present case, P filed a claim of strict liability for ultrahazardous activity against D.
Therefore, the elements of the claim must be evaluated in light of the complaint to see if
grant of the motion was proper. Additionally, the court noted the case would be

dismissed because the damages alleged were not recoverable.

Strict Liability — Ultrahazardous Activity

Strict liability is tort liability without fault. It applies in cases of products liability,
ultrahazardous activities, and wild animals. Here, the allegation is one of
ultrahazardous activity. The elements of strict liability are 1) an absolute duty of care, 2)

breach of that duty, 3) causation, and 4) damages.

Absolute Duty of Care — Is the activity an ultrahazardous activity?

For there to be an absolute duty of care (a duty that may not be met by reasonable
protective measures), a court must decide if an activity is in fact ultrahazardous. An
ultrahazardous activity is one where the activity is 1) highly dangerous even with
remedial measures, and 2) not within common usage within the community. This is a

guestion of law to be decided by the trial judge.

In the present case, D was driving a tanker truck filled with gasoline. P will argue that
this is a dangerous activity, because no matter how safe D behaves the tanker is a giant
gas bomb waiting to explode. D can argue that it is not that dangerous because, as the

facts show, there was no explosion when the tanker crashed. However, because the
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court will view the facts in a light favorable to P, the tanker is probably sufficiently
dangerous.

However, the second element poses a problem for P. The activity must not be in
common usage within the community. Here, D’s tanker truck was transporting gas.
This is an activity in common usage within all US communities, because gasoline is the
primary fuel for automobiles, which is the most common method of transportation in the
US. Additionally, gasoline must be transported by some means to service stations.
Tanker trucks are the most common, if not [the] exclusive method of delivering gas to
service stations in the US. Therefore, driving a tanker truck is an activity of common

usage in City.

Therefore, the duty element has not been met, because driving a tanker truck is not an

ultrahazardous activity.

Breach: if the duty element had been met, any damage caused by the ultrahazardous
activity would be sufficient breach. Here, the truck crashed and blocked traffic for 2

hours.
Causation
Causation has 2 parts: 1) actual (factual) cause and 2) legal (proximate) cause. Both

must be met for the causation element to be sustained.

Factual Cause

The test for factual cause is the “but for” test. This asked but for the defendant’s
conduct the injury would not have occurred. In the present case, but for D crashing the
tanker on the bridge, P would not have been late for her delivery, the kidney would have
been viable, and P would have been paid $1,000. Viewing the facts in a light most

favorable to P, factual cause is met.
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Proximate Cause

Proximate cause is a question of foreseeability. First, the court must ask what is
dangerous about the activity. Here, a tanker truck filled with gas is dangerous because
it could explode or cause a fire. Second, the court will isolate the breach. Here, the
breach was a crash that resulted in blocked traffic on the bridge. Lastly, the court will
match up the danger of the activity to the breach; if they do not match up, then the injury
is not the type of harm that would result from the ultrahazardous activity. Therefore, it
would not be foreseeable. In the present case, the danger of explosion or fire does not

match the breach of mere traffic jam. Thus, P’s injury was not foreseeable.

Damages
Strict liability compensates damages from personal injury or property damages. In the

present case, the type of harm is economic damages. Economic damages are those
damages which result from the loss like lost wages or lost business opportunity.
Therefore, there is not sufficient damage that P may be compensated for. While she
may argue that the breach damaged the kidney. However, the kidney did not belong to
her. At the very least it belonged to the kidney donor or the recipient. Additionally, one
cannot have ownership interest in human tissue (see 13™ Amendment). Thus, there is
no personal injury or property damage that P has pled to sufficiently make a prima facie

case.

Conclusion

The motion to dismiss was proper, because P did not sufficiently plead facts to sustain a
cause of action of strict liability for an ultrahazardous activity. Tanker driving is not an
ultrahazardous activity. There is no proximate causation between the crash and the
loss of $1,000. Additionally, the damages requirement is not met because it is mere
economic damages. Additionally, the trial judge was correct to assert that P’s alleged

damages are unrecoverable.
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2. Dv. P and Art (A) — Malicious Prosecution

Malicious prosecution is a tort that protects the interest of only having process instituted
against a party for proper purpose and only when there is a valid case. The elements
are 1) institution of legal proceeding, 2) termination of case in plaintiff's favor, 3)
absence of probable cause, 4) improper ulterior purpose for bringing legal process, and

5) damages.

Institution of proceedings: Typically, malicious prosecution involves the institution of

criminal proceedings. However, institution of civil proceedings will sustain a cause of
action as well. Here, P (under the advisement and representation of A) filed a civil claim
for $1,000 in lost damages in strict liability for an ultrahazardous activity (see above). A
civil complaint was filed against D. This is sufficient to meet the first element/institution

of legal proceeding.

Termination: The second element, termination of the case in plaintiff's favor, is met
because the case was dismissed on failure to state a cause of action. This was a
termination in D’s favor, because he filed the motion to dismiss. The case was
terminated on the granting of the motion.

Absence of probable cause

Probable cause is the reasonable belief that there was a valid cause of action. In the
present case, P relied on A’s advice as her attorney to form her basis of probable
cause. A told her that he believed there was a plausible claim for strict liability.
Reliance on counsel will sustain a finding of probable cause. Therefore, this element is

not met, as to P.

A, on the other hand, probably did not have probable cause. As discussed above, the
claim of strict liability lacked sufficient facts to make a prima facie case. The complaint
was just so bad that an attorney with minimal competence could not have a reasonable
belief that there was a valid cause of action based on strict liability. Therefore, this

element is met as to A.
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Improper purpose is any purpose except that of justice. Here, the just purpose would

be to make P whole again, after the loss of her $1,000. This is the point of tort liability:
to make the plaintiff whole. In the present case, she wanted to “teach D a lesson.” P
and A will argue that this is not improper because D should be a safer driver. D may
argue that strict liability has no punitive damages; therefore, strict liability is not to
punish. Therefore, teaching a lesson is an improper purpose.

Additionally, and more flagrantly, P believed that D could not afford the legal fees, and
bringing the strict liability case would cause him to go out of business. A acquiesced in
assisting her in the case. This is an improper purpose because the $1,000 was not a lot
of money to her, but it would be a total loss of D’s livelihood. This is not a proper basis

for suit because it is merely to harass and damage D.
Defenses: A may assert that he would qualify for immunity based on the prosecutor
exemption. However, this will not happen because of the exception for state

prosecutors filing criminal charges.

Conclusion: D will probably prevail against A. However, he will probably not prevail

against P, because she had probable cause.
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Question 2

Alex, an attorney, represents Dusty, a well-known movie actor. Dusty had recently
been arrested for battery after Vic reported that Dusty knocked him down when he went
to Dusty’s home trying to take photos of Dusty and his family. Dusty claims Vic simply
tripped.

Paul, the prosecutor, filed a criminal complaint against Dusty. Suspecting that Paul
was anxious to publicize the arrest of a high-profile defendant as part of his election bid
for District Attorney, Alex held a press conference on the steps of the courthouse. He
told the press: “Any intelligent jury will find that Dusty did not strike Vic. Dusty is the
innocent victim of a witch-hunt by a prosecutor who wants to become District Attorney.”

Meanwhile, Paul received a copy of the police report describing Dusty’s alleged criminal
behavior. Concerned that the description of Dusty’s behavior sounded vague, Paul
asked the reporting police officer to destroy the existing police report and to draft one
that included more details of Dusty’s alleged criminal behavior.

Paul interviewed Dusty’s housekeeper, Henry, who witnessed the incident involving
Dusty and Vic. Henry told Paul that Dusty did not knock Vic down. Paul told Henry to
avoid contact with Alex.

Paul has not been able to obtain Vic's version of the events because Vic is on an
extended trip abroad and will not be back in time for Dusty's preliminary hearing.
Confident that Dusty is nevertheless guilty, Paul has decided to proceed with the
preliminary hearing.

1. What ethical violation(s), if any, has Alex committed? Discuss.

2. What ethical violation(s), if any, has Paul committed? Discuss.

Answer according to both California and ABA authorities.
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Answer A to Question 2
1. A’s Ethical Violations

As an attorney, under both ABA and CA authorities, A has a blanket duty of fairness to

the tribunal and opposing counsel and a duty to maintain the dignity of the profession.

Extrajudicial Statements

A lawyer has a duty to not make any extrajudicial statements which he knows or should
know will be disseminated by means of public communication which have any likelihood
of prejudicing the proceedings. The exceptions to this duty revolve around permitting
extrajudicial statements that do not contain a substantial likelihood of prejudice. The
exceptions include making statements regarding any information contained in public
documents, the results of any hearing, routine booking information, scheduling of public
hearings, or in the case of prosecutors, requesting the public to come forward with any
information or evidence of the crime or to aid in apprehension, and to possibly warn the
public of any reasonable danger presented by a criminal on the loose. Additionally, a
lawyer may make an extrajudicial statement when it is reasonably necessary to rebut a
violative statement made by opposing counsel.

Public Dissemination

Here, A held a press conference in which he stated that his client was unquestionably
innocent and that P was only pursuing the case because he wanted to make a name for
himself by prosecuting a well-known movie actor as part of his bid for District Attorney.
First of all, A had to know that his statements would be disseminated by means [of]
public communications. In fact, not only did he know his statements would be
disseminated, he specifically intended that they be. That is why he called the press

conference. He did so to get his message out to as many people as he could.

Likelihood of Prejudice

Moreover, these statements present a strong likelihood of prejudice to opposing
counsel. By making such statements, it creates disdain in the public eye with regard to
P’s conduct. It makes the public believe that he is only acting for the personal gain of
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becoming an elected official as opposed to acting in their best interest to get criminals
off the streets. A jury is going to be more likely to side against P in any later trial
because they believe he is only prosecuting D because of the personal motive.
Moreover, by stating that “any intelligent jury” will find D innocent, A was representing to
the public as fact something which may not be so. By using his position in society and
the words “any intelligent jury,” it is likely that if a potential juror hears this statement he
will be more likely to find in favor of D out of fear that he otherwise may be labeled as

unintelligent.

Conclusion

None of the normal exceptions apply here. Moreover, since A held this press
conference preemptively instead of in response to other extrajudicial violations, A is
most likely to be subject to discipline under both the ABA and CA rules of professional

conduct.

Dignity of Profession

A lawyer has a general duty to always uphold the dignity of the profession and to do
nothing which would bring disdain to it in the public eye. Here, A has likely violated this
duty by asserting that P is acting for an improper purpose without any actual knowledge
of its truth. When a lawyer represents publicly, without justification, that another lawyer
is dishonest or otherwise untrustworthy, it leads the public to believe that all lawyers are
dishonest and untrustworthy. This detracts from the dignity of the profession and all

lawyers must strive to avoid it wherever possible.

Improper Influence of Jury

A lawyer has a duty to not seek any improper influence over any jurors. Here, as stated
above, A’s statement basically amounted to a claim that only unintelligent people could
convict his client. He thus is seeking to gain influence over potential jurors in any future
hearings by these statements. However, he may not be subject to discipline on this
basis alone because it is unclear whether a jury has been sworn or not. If a jury has not
been sworn, then there are not really any jurors, in the literal sense, which could be
improperly influenced. He would only be tainting the potential juror pool, but there is no

18



guarantee that a future juror would have heard this statement or, depending on how
long before the trial, there’s no guarantee that they will have remembered it. Moreover,
there is likely to be actual cause to strike from the venire any person who has been
influenced by the statement. Therefore, A is probably not subject to discipline merely

because of this aspect of the statement unless a jury has already been sworn.

2. P’s Ethical Violations

Fairness to Opposing Counsel

Though all lawyers must be zealous advocates of their positions, there remains a duty

of fairness to opposing counsel which may trump zealousness in certain situations.

Allow Access to Evidence

A lawyer has a duty to not alter, destroy, or obstruct access to evidence or to counsel,
aid, or encourage any other person to do so. Here, upon receiving a copy of the police
report describing D’s conduct, P asked the police officer to destroy the record and
replace it with one that included more details of D’s alleged criminal behavior. Although
it may have been proper for P to ask the officer to include more details in a
supplemental report, by instructing him to destroy the original report, P has obstructed
A’s access to such evidence. It is highly unfair to opposing counsel to destroy a
substantial piece of evidence just because it does not clearly favor your position. Here,
A had a right to see that report in its unaltered state and then to point out any

discrepancies contained therein at trial.

Instructing Witnesses to Remain Silent

Related to the duty to allow access to evidence, a lawyer has a duty to not instruct or
encourage a witness to remain silent about relevant knowledge unless that witness is
the employee/agent of the lawyer’s client and the lawyer reasonably believes that the
witness’ refusal to testify will not cause the witness any harm. Here, P interviewed D’s

housekeeper who witnessed the alleged criminal battery. The housekeeper, H, [said] D
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did not knock down V as V had alleged. Thereafter, P told H to avoid contact with the
opposing counsel, A. H clearly has relevant knowledge about the incident. He was a
percipient witness of it and could accurately testify about what he saw. However,
because H’s perceptions were harmful to P’s case, P instructed him to remain silent and
not offer up his story to opposing counsel. This is most likely a violation of the rules of
professional conduct because the exception does not apply. Though P may reasonably
believe that H’s interests will not be harmed by refusing to relate his story, P’s client is

the State and thus H is not an employee/agent thereof.

No Falsification of Evidence

Along with the duty of access to evidence comes the duty to not falsify evidence or put
on false testimony and not counsel, aid or encourage anybody to falsify evidence or
testimony. It is unclear exactly what occurred when P instructed the officer to destroy
the report and draft a new one with more details. P could have legitimately felt the
original report was vague and wanted the officer to include additional accurate details to
avoid the vagueness. However, there is a legitimate possibility that P was impliedly
asking the officer to exaggerate the details to make P’s case more compelling. If this is
the case, P is certainly subject to discipline as it was a direct encouragement to falsify

evidence.

Special Duties of Prosecutors

Under both the ABA Model Rules and the CA Rules of Professional Conduct, because
of the prosecutor’s role as defender of the public, he is held to special heightened duties
in a few areas. After all, his duty is to protect the public, but a criminal defendant is a
member of the public as well and is owed at least some duty of fairness by the

prosecutor.

Exculpatory Evidence

A prosecutor has an absolute duty to divulge any and all possible exculpatory evidence

to the defense in sufficient time to allow proper preparation for the trial. Here, P
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instructed the officer to destroy the original report. Exculpatory evidence is any
evidence which weighs in favor of acquitting a criminal defendant. The facts indicate
that the report was vague as to the details surrounding the alleged battery. Thus, it is
not certain that the report was exculpatory in the sense that it stated that D was not
responsible for the crime. However, that is not the standard by which exculpation is
judged. The evidence must only have a tendency of favoring the criminal defendant.
And if this report was so vague that P felt it necessary to destroy it, surely there was
substantial probative value for D’s case. A could have used this report to, at the very
least, point out an inadequate investigation and discredit the police officer who arrested
D.

Moreover, P interviewed H, who basically said D is innocent. This is direct exculpatory
evidence. And even though it is not in P’s possession because H is a live witness, he
has a duty to disclose its existence to A.

Thus, by failing to inform A of H’s existence and by instructing the officer to destroy
evidence, P is likely to have violated his special duty to inform opposing counsel of any

exculpatory evidence.

Absence of Probable Cause

The other special duty of prosecutors is to not proceed with a case in the absence of
probable cause. Probable cause is facts sufficient to lead a man of ordinary caution to
believe that a crime was committed and the defendant was the one who committed it.
Here, P has filed a criminal complaint alleging battery by D against V. However, P has
been unable to obtain V’s version of the events because he has been overseas and he
will not be back by the preliminary hearing. Moreover, the only witness P has spoken
to, H, said that D is innocent. Thus, it appears that the only evidence of criminal
conduct that P had was the vague police report which he requested the officer to
destroy and embellish. This seems to be an absence of probable cause. If the only
incriminating facts regarding the incident were those contained in the vague police

report, it would not lead a reasonable person to believe that an offense was committed
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by the defendant. P should not have filed suit and proceeded to the preliminary hearing
without at least hearing V’s testimony regarding the matter. P should have waited until
V returned before filing suit. By failing to wait, P has violated his duty to not proceed

with criminal cases in the absence of probable cause.
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Answer B to Question 2

1. Alex’s Ethical Violations

Duty of Fairness to Opposing Parties — Press Conference

A lawyer owes the opposing party a duty of fairness, which includes not making public,
extrajudicial statements that have a substantial likelihood of materially prejudicing the

case.

Alex held a press conference and told the press that “Any intelligent jury will find that
Dusty did not strike Vic. Dusty is the innocent victim of a witch-hunt by a prosecutor
who wants to become District Attorney.” Because Alex’s statement was made to the
press at a press conference, he knew that this extrajudicial statement would be widely
publicized. This statement also has a substantial likelihood of materially prejudicing the
case because his statement was inflammatory and may influence potential jurors to
cause them to make up their mind or at least to have some pre-existing beliefs or bias

regarding the case.

The one exception to this rule against extrajudicial statements is that a lawyer may
make a public extrajudicial statement if necessary to protect his client from the undue
influence of recent adverse publicity that was not self-initiated.

Alex might argue that he only made this statement to the press because he was trying
to defend his client from what he believed was Paul’s desire to publicize the arrest of a
high-profile defendant as part of an election bid for District Attorney. However, Paul has
not yet made any public statements regarding the case against Dusty, and, therefore,
there is no recent publicity to defend Dusty against. Hence, this exception does not

apply, and Alex has violated his duty of fairness to the opposing party.
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2. Paul’s Ethical Violations

As a prosecutor, Paul has many additional ethical duties that are particular to
prosecutors, in addition to all of the professional responsibilities that all lawyers are

subject to.

Duty of Fairness to Opposing Parties — Destroying Original Police Report

A lawyer owes the opposing party a duty of fairness, which includes the duty not to

tamper with, alter, or destroy evidence.

Paul asked a police officer to destroy the existing police report describing Dusty’s
alleged criminal behavior. The original police report was a piece of relevant, material
evidence for the case against Dusty. By asking the police officer to destroy the original

police report, Paul violated his duty of fairness to Dusty.

Duty of Candor to the Court — Creating New Police Report

A lawyer also has a duty of candor to the court, which requires not making a false

statement of material fact and not presenting false evidence.

Paul asked the police officer to draft a new report that included more details of Dusty’s
alleged criminal behavior. If Paul's request to include more details of Dusty’s alleged
criminal behavior required the police officer to make up details that he did not in fact
remember, this would entail the creation of false evidence, in violation of Paul's ethical
duties. Furthermore, even if the new police report only contained truthful information
that the police officer remembered from the incident, if the police report is offered by
Paul as the original, rather than disclosing that it was a second version created at his
request, then Paul would be making a false statement of material fact and knowingly
presenting false evidence, in violation of his duty of candor to the court and his duty of

fairness to the opposing party.
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Exculpatory Evidence

A prosecutor has a duty to disclose exculpatory or mitigating evidence to the defendant.

Paul did not disclose the original police report to Alex and Dusty. The original police
report described Dusty’s behavior in a vague manner, such that Paul was concerned
about the police report in making his case. Therefore, this police report could be viewed
as potentially exculpatory or mitigating evidence, and Paul, as prosecutor, had a duty to

disclose it to the defense. His failure to do so violated his ethical duties as prosecutor.

Paul also did not disclose his interview with Henry, Dusty’s housekeeper. Henry had
witnessed the incident, and he told Paul that Dusty did not knock Vic down. Because
this is exculpatory evidence, Paul had a duty to disclose the interview to Alex and
Dusty. Paul might argue that since Henry was Dusty’s housekeeper, Dusty is probably
already aware of his version of events. Nonetheless, Paul has the duty to disclose all
exculpatory or mitigating evidence to the defense, even if he suspects that the defenses

might be aware of it. His failure to do so violated his ethical duties as prosecutor.

Duty of Fairness to Opposing Parties and Third Parties — Telling Henry to Avoid Alex

A lawyer has the duty not to tell a third party not to voluntarily speak with the opposing
party, unless: (1) the third party is a relative/employee/agent of the lawyer’s client, and

(2) not voluntarily speaking will not be adverse to the third party’s interests.

Paul told Henry to avoid contact with Alex, Dusty’s lawyer. Because Henry is a third
party, Paul may not ask him to refrain from voluntarily speaking to Alex. (The
exceptions do not apply because Henry is not a relative/employee/agent of the state,
whom Paul represents, and failing to speak to Alex may actually be adverse to Henry’s
interests because he is Dusty’s housekeeper and may lose his job as a result.) Paul
might argue that since Henry is Dusty’s housekeeper, he probably has already spoken
to Dusty himself. Nonetheless, Paul may not ask a third party to refrain from speaking
with the opposing party’s counsel, and by asking Henry to avoid Dusty’'s lawyer, Paul

violated his duty of fairness, both to Dusty and to Henry.
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Probable Cause

A prosecutor has the duty to only prosecute when there is probable cause.

During Paul’s investigation of the case against Dusty, he found a police report where
Dusty’s behavior was only vaguely described, and he spoke to Dusty’s housekeeper,
who witnessed the incident and said that Dusty did not knock Vic down. Dusty claims
that Vic simply tripped, and Paul has not been able to obtain Vic's version of events
because Vic has been on an extended trip abroad. Based on these facts, Paul does not
have probable cause to prosecute the case against Dusty. Paul might argue that the
police report does not entirely clear Dusty’'s name because it is only vague, not
exculpatory, and that Dusty’s housekeeper was likely an interested, biased party who
had reason to lie. However, Paul does not have sufficient evidence affirmatively
establishing probable cause for finding Dusty guilty. Even though Paul subjectively felt
confident that Dusty was nevertheless guilty, probable cause is an objective standard,
and this standard has not been met on the facts. Therefore, Paul’'s decision to proceed
with the preliminary hearing anyway, without having spoken to Vic or obtained other
evidence of Dusty’s guilt, violated his ethical duty to prosecute only when there is

probable cause.
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Question 3

While driving their cars, Paula and Dan collided and each suffered personal injuries and
property damage. Paula sued Dan for negligence in a California state court and Dan
filed a cross-complaint for negligence against Paula. At the ensuing jury trial, Paula
testified that she was driving to meet her husband, Hank, and that Dan drove his car
into hers. Paula also testified that, as she and Dan were waiting for an ambulance
immediately following the accident, Dan said, “| have plenty of insurance to cover your
injuries.” Paula further testified that, three hours after the accident, when a physician at
the hospital to which she was taken asked her how she was feeling, she said, “My right
leg hurts the most, all because that idiot Dan failed to yield the right-of-way.”

Officer, who was the investigating police officer who responded to the accident, was
unavailable at the trial. The court granted a motion by Paula to admit Officer's accident
report into evidence. Officer's accident report states: “When | arrived at the scene three
minutes after the accident occurred, an unnamed bystander immediately came up to me
and stated that Dan pulled right out into the path of Paula’s car. Based on this
information, my interviews with Paula and Dan, and the skidmarks, | conclude that Dan
caused the accident.” Officer prepared his accident report shortly after the accident.

In his case-in-chief, Dan called a paramedic who had treated Paula at the scene of the
accident. Dan showed the paramedic a greeting card, and the paramedic testified that
he had found the card in Paula’s pocket as he was treating her. The court granted a
motion by Dan to admit the card into evidence. The card states: “Dearest Paula, Hurry
home from work as fast as you can today. We need to get an early start on our
weekend trip to the mountains! Love, Hank.”

Dan testified that, as he and Paula were waiting for the ambulance immediately
following the accident, Wilma handed him a note. Wilma had been identified as a
witness during discovery, but had died before she could be deposed. The court granted
a motion by Dan to admit the note into evidence. The note says: “I saw the whole thing.
Paula was speeding. She was definitely negligent.”

Assuming all appropriate objections were timely made, should the court have admitted:

1. Dan’s statement to Paula about insurance? Discuss.
2. Paula’s statement to the physician? Discuss.
3. Officer’s accident report relating to:
a. The unnamed bystander’s statement? Discuss.
b. Officer’s conclusion and its basis? Discuss.
4. Hank’s greeting card? Discuss.
5. Wilma’s note? Discuss.

Answer according to California law.
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Answer A to Question 3

Preliminary Matters

Proposition 8 not applicable
Proposition 8 is an amendment to the California Constitution that states, in part, that all
relevant evidence is admissible in a criminal trial. However, the present action is a civil

action for negligence and thus Proposition 8 does not apply.

Standard of Relevance
In CA, evidence is relevant if it has any tendency to make disputed fact of consequence

to the determination of the action more or less probable.

Discretion to Exclude under CEC 352
Under CEC 352, a judge has discretion to exclude evidence where its probative value is
substantially outweighed by risk of unfair prejudice, waste of time, or confusion of the

issues.

1. Dan’s statement to Paula about Insurance

At the scene, Dan told Paula “I have plenty of insurance to cover your injuries.”

Logical Relevance

Dan’s statement is relevant in a couple of different ways. It might tend to show that D
was driving negligently because he knew he was covered by insurance, and it may also
show ability to pay a substantial judgment. Finally, it also indicates an admission of
fault because D’s insurance company would only pay for P’s injuries if D was at fault.
Thus, by admitting that his insurance would cover her, D implied he felt he was at fault.
This is relevant because it tends to show that D was actually at fault and knew it

immediately.
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Legal Relevance

Insurance to Prove Negligence or Ability to Pay

Proof of D’s insurance to show that D was engaged in negligent conduct or that D has
ability to pay a substantial judgment is inadmissible for public policy reasons. We want
to encourage people to have insurance and thus we do not allow it to be used against
them in court. Thus, D’s statement about his insurance should not be admitted to show

that he was negligent or has the ability to pay a substantial judgment.

Use as Acknowledgment of Fault

However, the statement is still relevant as an admission of fault. Thus, it should be
admitted unless the court finds that the danger of undue prejudice to D substantially
outweighs its probative value. The statement will be harmful to D’s case for sure, but
mere harm is not substantial unfair prejudice. If D made this statement at the scene, he
should be required to explain it and he can attack the probative value. The statement
should have been admitted to show D believed he was at fault but it should not be
admitted for the above improper purposes. A limiting instruction should have been
given upon D’s request to ensure it was only used for the limited purposes of showing D
believed he was at fault.

Offer to Pay Medical Expenses

There is a public policy exclusionary rule for offers to pay medical expenses. Under the
CEC admissions of fault made in conjunction with an offer to pay medical expenses are
also inadmissible. Thus, D can argue his statement was an offer to pay P’s medical
expenses. However, P can argue that a statement that his insurance would cover her
medical expenses is not really an offer to pay and thus his acknowledgement of fault
should not be excluded. P seems to have the better argument on this point.

Hearsay
An out-of-court statement offered to prove the truth of the matter asserted is hearsay
and is inadmissible unless it falls within an exception. Here, D’s statement was made

out of court at the scene of the accident. However, if used to show D believed he was
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at fault, it is now being offered to prove the truth of the matter asserted - that D has
insurance that will cover P’s injuries. Thus, it is not hearsay if used for this limited

purpose.

Even if offered for the truth of the matter asserted, under the CEC there is a hearsay
exception for party admissions. Because D, the defendant here, made the statement, it

would be admissible under the party admission hearsay exception.

Conclusion on Item #1: admission was proper for the purpose of showing that D
believed he was at fault immediately after the accident but not to show that D was
negligent or that D has the ability to pay a substantial judgment. The statement is non-

hearsay or admissible as a party admission.

2. Paula’'s Statement to the Physician

Logical Relevance
Paula’s statement tends to show that her right leg was injured and also tends to show

how D was negligent - that he failed to yield to her right of way.

Hearsay

See hearsay definition above. P’s statement to the physician was made out of court
while at the hospital getting treatment. P’s statement is best divided up into two distinct
portions: (1) that her right leg hurts, and 2) that Dan failed to yield to her right of way.
Both portions of her statement are presumably being offered for their truth - that she
suffered an injury to her right leg and that Dan didn’t yield to her right of way. As such,
P’s statement is hearsay and is inadmissible unless it falls within a hearsay exception.

Portion 1 — Statement About Injury to P’s Right Leg

Present Physical Condition
A statement of present physical condition or of present state of mind is admissible as a
hearsay exception. P’s statement to the physician described her present physical

condition. At the time she was seeing her doctor, her right leg was hurting her and her
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statement described this present physical condition. Thus, the statement is admissible
as a present physical condition.

Excited Utterance

An excited utterance is a statement relating to a startling condition made while the
declarant is still under the stress caused by the condition. Here, P was injured in a car
accident, which is a startling condition. However, the statement was made 3 hours after
the car accident. Thus, P may not have still been under the stress caused by the
accident at the time the statement was made. Perhaps if P’s injuries were sufficiently
severe, she could make a strong argument that she was still under the stress of the
accident. It's a close call but P’s statement is probably not admissible as an excited

utterance.

Statement Pertaining to Medical Diagnosis or Treatment

Unlike the exception under the Federal Rules, California’s exception for a statement
made in connection with the receipt of medical treatment is very narrow and only
applies to a child describing an incident of neglect or child abuse. Thus, P’s statement

is not admissible under California’s narrow exception.

Portion 2 — Statement about D Failing to Yield

Present Physical Condition

Although made in connection with her description of her present physical condition, the
second part of P’s statement does not itself describe a present physical condition.
Thus, it should not be admitted with the first portion under the present physical condition

exception.

Excited Utterance

Following the same analysis above, the second part of P’s statement may be admissible
as an excited utterance. However, P would have to establish the preliminary fact that
despite the passage of 3 hours she was still in a state of excitement as a result of the

accident.
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Exclusion under CEC 352

However, even if the second portion of P’s statement to the physician were admissible
under a hearsay exception, it should probably be excluded under CEC 352. It's not
clear what the statement was based on. If she observed D’s failure to yield, she can
testify to that directly rather than admitting it this way. Thus, the probative value is
minimal since we don’t know the basis for P’s statement. And it will probably be
duplicative of P’s actual testimony at trial and it's somewhat prejudicial to D because it
asserts that D breached a duty without giving him an opportunity to cross-examine P
when she made the statement. Thus, the second portion of the statement should be
excluded under CEC 352 even if it is found to fall within a hearsay exception.

3. Officer’s Accident Report

Logical Relevance:
The contents of the report tend to show that D drove out in front of P’s car and was thus

negligent and that D was responsible for the accident.

Report - Hearsay

The officer’'s report is hearsay because it is an out-of-court statement that was made by
the officer prior after [sic] the accident and it is being offered to prove its contents - that
a witness saw D pull out in front of [P] and that the officer concluded that Dan was at

fault.

Public Records Exception

The CEC has a public records exception for records made by public employees in the
course of their duties. However, the court may exclude the record if it does not appear
trustworthy. Here, the police report is an ordinary record made in the course of a police
officer’'s duties. Thus, it may be admitted under the public records exception. However,
the police report contains a statement from a bystander which is hearsay and the public
records exception does not permit that statement because the bystander had no duty to
communicate the information to the police officer. The business records exception does

not cover records including conclusions on complex issues. If the same requirement is
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applied to the public records exception, Officer’'s conclusion that D was at fault may not
be admitted under the exception.

Part A - Unnamed Bystander’'s Statement

Bystander’s Statement - Hearsay
The bystander’s statement is hearsay because it was made out of court at the scene of
the accident and it is being offered to prove its content that D pulled in front of P’s car.

Thus, it is inadmissible unless it falls within a hearsay exception.

Excited Utterance

See definition above. The bystander withessed a startling event: a car accident which
he apparently saw at close proximity. The police report also indicates that the officer
arrived only 3 minutes after the accident and the bystander made the remark to the
police officer immediately upon his arrival. Thus, it is likely that the bystander would
have still been under the stress of witnessing the accident when the statement was

made. Thus, the bystander’s statement falls within the excited utterance exception.

Present Sense Impression

The CEC's present sense impression exception is narrow in that it only applies to
statements explaining the conduct of the declarant while engaged in that conduct.
Here, the car accident wasn’t the bystander’'s own conduct so the statement would not
be admissible as a present sense impression.

Part B - Conclusion and Basis

Lay Opinion

The opinion of a lay witness is only admissible if it is a rational conclusion based on the
witness’s firsthand observations, is helpful to the jury, and does not require expertise or
knowledge unknown to the general public. Here, the police report explains that the
officer's conclusion as to fault is based on the bystander’'s statement, interviews with
both parties, and the skidmarks. The officer’'s conclusion thus seems to be reasonably

based on his own observations. The conclusion would also be helpful to the jury who
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may not be able to understand the relevance of the skidmarks. However, it's not clear
exactly how the officer formed his conclusion. If the skidmarks were an important
factor, the analysis would seem to require some expertise not possessed by the general
public. Thus, the opinion should not have been admitted as lay opinion because it relies

on the officer’s special expertise in accident reconstruction and analysis.

Expert Opinion

Expert opinion is admissible if it is helpful to the jury, the witness is qualified as an
expert, the expert witness is reasonably certain of his conclusion, the analysis is
supported by a proper factual analysis and is the result of reliable principles reliably
applied to the facts. Here, P cannot establish the admissibility of the officer’s
conclusions as an expert opinion. First, the officer was never qualified as an expert and
thus it is not clear whether he knows anything about analyzing skidmarks. Second, it is
not clear whether the officer was reasonably certain of his conclusion or was just
making his best guess based on what he observed. Third, we don’t know what method
of analysis the officer used. California has retained the Kelley-Frye standard which
requires that the expert's methods be generally accepted by experts in the field. It is
unclear how the officer analyzed the skidmarks and, thus, it is not possible to know if
the officer's methods were generally accepted. In conclusion, the officer's conclusions

could not be admitted as expert opinion.

Legal Relevance - CEC 352

Relevant evidence may [be] excluded where its probative value is substantially
outweighed by risk of unfair prejudice. Even if the officer's conclusions were admissible
as lay opinion or expert opinion, the conclusions in the police report should be excluded
under CEC 352. The report is extremely vague in stating the basis for the officer’s
conclusions. For instance, it is not clear what the officer learned in his interviews of Dan
and Paula that led him to the conclusion that Paula was at fault. And, as discussed
above, the officer fails to describe how the skidmarks led him to conclude that D was at
fault. For these reasons, the officer's conclusions have minimal probative value. On

the other hand the conclusions in the report are very prejudicial to D because they state
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that he is at fault and he is unable to cross-examine the officer who made them since he
will not be testifying at trial. Thus, the risk of unfair prejudice substantially outweighs
what little probative value the conclusions offer and the conclusions should have been
excluded under CEC 352.

4. Hank’s Greeting Card

Logical Relevance

The greeting card shows that P had a reason to rush home - to get an early start on
their trip to the mountains and possibly that Hank would have been upset with P had
she not hurried home. If P was rushing, it's more likely she may have been negligent,
which is relevant to D’s counterclaim and to D’s defense that P was contributorily

negligent.

Hearsay
See hearsay definition above. Henry's statements in the card are out-of-court
statements because he wrote them up the morning of the accident. However, it does

not appear that D is offering them for the truth of the matter.

Non-Hearsay - To Show Effect on Listener

Out-of-court statements are not barred by the hearsay rule if offered for some other
purpose such as to prove the declarant’s state of mind or to show the effect on the
listener. Here, D is not offering the greeting card to prove that they were going to the
mountains for the weekend. Rather, D is offering the card to show its likely effect on
Paula - that it made her want to get home quickly and that she may not have been
driving carefully as a result. Thus, the greeting card should be admitted as non-hearsay
for this purpose.

Authentication
Physical evidence and writings must be authenticated before they may be admitted into
evidence. Authentication requires such proof that is sufficient for a jury to find that the

evidence is what the proponent claims it to be. Here, the greeting card was properly
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authenticated by one of the paramedics who had seen the greeting card when treating
Paula after the accident. Thus, it was properly admitted into evidence.

5. Wilma’'s Note

Hearsay

Wilma’s note is an out-of-court statement because she wrote it down at the scene of the
accident. Presumably it is being offered to prove the truth of the matter asserted, i.e.,
that P was speeding and that P was negligent. Because the note is hearsay, it is

inadmissible unless it falls within an exception.

Excited Utterance

An excited utterance is a statement relating to a startling condition made while the
declarant is still under the stress caused by the startling condition. Wilma witnessed the
accident, which was a startling event. According to Dan’s testimony, Wilma handed him
the note immediately after the accident. Thus, it seems that Wilma wrote the note
immediately upon witnessing the accident when she was probably still under the stress
caused by witnessing the accident at close proximity. As such, the statement may be
admitted as an excited utterance.

Lay Opinion re: Speeding

Lay opinions must be based on the witness’s personal observations, helpful to the jury,
and not based on special expertise. Wilma’s note contains the assertion that Paula was
speeding. This is a lay opinion because it is based on Wilma’'s observations (recall,
Wilma states she “saw the whole thing”) and does not communicate the facts directly to
the jury. We don’t know, for instance, whether Wilma was driving 80 miles per hour or
50 miles per hour. However, this type of lay opinion is usually permissible because it is
helpful to the jury. The jury will understand that, under the circumstances, P appeared

to be driving very fast. Thus, the opinion regarding P’s speeding should be admitted.
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Lay Opinion re: Negligence

Wilma’s opinion that P was negligent is probably not admissible. This opinion would not
be helpful to the jury because it's not clear what Wilma based this opinion on. If it was
based merely on the speeding, then there’s no need to admit the conclusion regarding
negligence because the opinion regarding speeding was already admitted. If it was
based on other things, then it cannot be shown to be based on Wilma’s firsthand

observations. Thus, the opinion regarding P’s negligence should not be admitted.

Authentication
Dan, the recipient of the note, could properly authenticate it before it was admitted to
evidence. Assuming that the foundation was established, the note would be admissible

upon Dan’s authentication.

CEC 352

The circumstances surrounding the note are strange. Unless Wilma was mute, it is
unclear why she would write out a note rather than just make a verbal statement to Dan.
In addition, the note is rather conclusory and as such it does not assist the jury much in
ascertaining whether or not P was driving negligently. On the other hand, there is some
unfair prejudice because P has no opportunity to cross-examine Wilma or to even
depose Wilma prior to trial. This is a close call, but the note should probably [be]
excluded under CEC 352 because its probative value is substantially outweighed by its

prejudice to Paula.
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Answer B to Question 3

Because this case takes place in California state court, the court will use the
California Evidence Code as the basis for the admissibility of evidence. Further,
because this is a civil case, the rules regarding California’s Proposition 8 will not be

applied to the evidence.

1. Dan’s statement to Paula about the insurance

Relevance

For evidence to be admissible, it must be factually and legally relevant. In
California, factual relevance is evidence that would tend to make a matter in dispute
more or less probable. Here, it is in dispute whether Dan was liable. Therefore, Dan’s
statement that “he has plenty of insurance to cover the injuries” will be logically relevant
to making the matter of Dan’s negligence more probable.

Legal relevance means that the probative value of the evidence outweighs any
prejudicial impact that the evidence may have. While Dan’s comment may be slightly
prejudicial in implicating him in the matter, it is highly probative because it establishes
that he could have been liable. Therefore, the comment will be found to be legally

relevant.

However, evidence can be excluded if a court finds that it has the tendency to
confuse the issues and mislead the jury. The defendant’s comment could only establish
that he has the ability to pay, and not that he was negligent in the accident. However,
such evidence is unlikely to be confusing, and would not be subject to exclusion on this

basis alone.
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Reliability

Evidence must be reliable, and based on the witness’ personal knowledge in
order to be admissible. Here, Paula heard Dan make the comment that he has plenty of

insurance. Therefore, the evidence is reliable.

Evidence of Medical Insurance

According to the California Evidence Code, evidence of liability insurance is
inadmissible in a civil trial to prove that the defendant was at fault or that the defendant
has the ability to pay, because public policy concerns dictate that we should encourage
persons to have insurance. Therefore, Paula’s testimony that Dan said he had plenty of

insurance to cover the injuries should not have been admitted.

Offers to pay for injuries

In California, offers to pay another person’s medical costs are inadmissible in
court to show that the defendant was at fault, or that the defendant had the ability to
pay. In addition, any statements made in connection with the offer to pay for medical
expenses are similarly excluded. Paula is likely introducing the evidence to show that
Dan was at fault, and this is why he offered to pay her costs. Therefore, Dan’s
statement that he can pay for Paula’s injuries should not be admitted.

Statements of sympathy

In a civil case, a defendant’s statements of sympathy made at the scene of the
accident are inadmissible to show fault; however, any accompanying statements can be
admitted against the defendant. Here, however, Dan was not making a statement of
sympathy, but only stating that he had liability insurance to cover the injuries.
Therefore, this rule will not be applicable to the statement.

39



Statements to settle

In California, any statements made with regards to a settlement offer are
inadmissible to show guilt or liability. However, in order for this exception to apply, the
plaintiff must have filed a lawsuit against the defendant. Because Dan’s statements
were made at the scene of the accident, this rule will also not apply.

Hearsay

Hearsay is any out-of-court statement offered to prove the truth of the matter
stated therein. Hearsay is generally inadmissible in court. In this case, Dan’s statement
was made out of court, and is being offered to show that Dan was liable; therefore, it will

be inadmissible hearsay unless an exception applies.

In California, an admission by a party opponent is an exception to the hearsay
rule. An admission includes any statement made by the opposing party that is a prior
acknowledgement of any fact in the case. Here, Dan made a prior statement that he
could pay for Paula’s injuries. Therefore, the statement is an admission by a party

opponent, and would fall under the hearsay exception.
However, as stated above, the evidence will be inadmissible, because of the
public policy rule governing the exclusion of statements made in connection with proof

of insurance and statements offering to pay for the plaintiff’s injuries.

2. Paula’s statement to the physician

Relevance

Paula’s statement to the physician is factually relevant because it shows that she
suffered from physical harm, and because it establishes that Dan was negligent.

Further, it is legally relevant, because while it is prejudicial to Dan in establishing that he
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was negligent, it is highly probative because it shows that Paula suffered from physical
injury, and it shows that Dan did not yield to the right-of-way, and thus was the party at

fault in the accident.

Reliability

Paula has personal knowledge of the statement to the physician, because she

made the statement.

Hearsay
Hearsay is any out-of-court statement offered to prove the matters stated therein.
Here, Paula is introducing the evidence to show that she was injured and that she was

negligent. Thus, it will be inadmissible hearsay unless one of the exceptions apply.

Statements of a past physical condition made to a doctor in the course of treatment

California will admit statements made to a doctor and that were necessary to
receiving treatment. However, this exception only applies to minors who make the
statements in connection to a claim of child abuse or neglect. Therefore, this exception

will not apply.

Statement of a then-existing physical or mental condition

A statement made by the defendant of a then-existing physical condition is an
exception to the hearsay rule. Paula can argue that her statement that her leg hurts the
most was a statement of a then-existing physical condition, because her leg was hurting
while she made the statement. However, the statement that Dan failed to yield to the
right of way will not be admissible under this exception because it constitutes a past
belief, and therefore, is not a then-existing state of mind.
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Statement of a past physical condition if the physical condition is at issue in the case

California also permits a statement of past physical condition if it is at issue in the
case. However, in order for this exception to apply, the declarant must be unavailable,

and here, Paula is in the court. Therefore, this exception will not apply.

Excited utterance

The excited utterance exception permits the admission of a statement of a
declarant who experienced an exciting or startling event and [is] still speaking under the
stress of such excitement. In this case, Paula’s comment was made 3 hours after the
accident. This suggests that the statement was too remote for Paula to still be under
the excitement. Further, no statements indicate that she was still under the stress of the

accident. Therefore, her statements will not be admissible as an excited utterance.

Present sense impression

A present sense impression is a statement made contemporaneously while
witnessing the event. California only recognizes this exception to the extent that it
applies to the conduct of the declarant, but not with regards to anyone else. Here, the
statement was not made contemporaneously because it was made 3 hours after the
accident. Further, it states the conduct of Dan and thus would not fall under the

exception.
As a result, the court should have admitted her statement that her leg hurts the

most because it was a statement of a then-existing physical condition. However, the

further comment about Dan should be excluded because it is inadmissible hearsay.
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3a. Officer’'s accident report relating to the unnamed bystander’s statement

Relevance

The statement is logically relevant because the unnamed bystander’s statement
establishes that Dan caused the accident. Furthermore, it is legally relevant because it
is highly probative in establishing who was at fault, and this probative value will

outweigh any prejudicial impact of the testimony.

Reliability

The bystander personally witnessed the scene; therefore, he has personal
knowledge with regards to his statement. Further, the police officer has personal
knowledge as to the matters which he entered into the police report, because he wrote

the police report.

Hearsay

The police report is an out-of-court statement being offered to prove the matters
stated therein. Furthermore, the bystander’s statement was an out-of-court statement
that is being offered to prove the truth of the matters stated therein--that Dan was
negligent. Thus, there are two levels of hearsay in the police report. Both levels of

hearsay must fall within a hearsay exception in order to be admissible in court.

Excited utterance

The excited utterance exception permits the admission of a statement of a
declarant who experienced an exciting event and is speaking under the stress of such
excitement. The bystander made this statement three minutes after the accident
occurred. It is likely that he was still under the stress of the excitement, because such a

short time had elapsed, and he had run to the police officer in order to tell him the
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statement. Therefore, the bystander's comment will be admissible under the excited
utterance exception to the hearsay rule.

Public records exception to the hearsay rule for the police reports

In California, the public records exception to the hearsay requires that the record
be made by a public employee in accordance with his duties, that the matters were
recorded at or near the scene of the accident, that the official had personal knowledge
of the matters contained in the record, and that the record was made under

circumstances indicating trustworthiness.

Here, the record was made by a public officer while he was carrying out his
duties. Further, he made the report at the scene of the accident, and made the record
according to his observations and interviews. Therefore, the factors indicating
trustworthiness were present. As a result, the report is admissible under the public

records exception.

3b. Officer's accident report relating to his conclusion and its basis

Relevance

The conclusion and its basis are relevant to establish that Dan was negligent.
Further, it is highly probative in establishing who was at fault, and the probative value of
this determination far outweighs any prejudicial impact that it may have. Therefore, the

evidence is admissible.

Expert witness opinion

Expert opinion is admissible in court if 1) the testimony is helpful, 2) the witness
is qualified, 3) the witness is relatively certain of his statements, 4) the witness’

testimony has a sound factual basis, and 5) the opinion was reliably based on matters
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that were reliably applied. Lay opinion is an opinion by a person that is rationally related
to that person’s perception of the incident. Lay opinion does not include legal opinions

of negligence and causation.

In this case, Officer is making an expert opinion because he is testifying as to the
legal conclusions of the case. This is not conclusion on which a layperson would be
able to testify. Therefore, Officer must establish his credentials as an expert. His
testimony is certainly helpful to the jury, because it allows the jury to ascertain who was
negligent. However, it is not clear if Officer is qualified to make such a legal conclusion
(that Dan caused the accident) or that officer is relatively certain of his statements.
Further, Officer is not present in court to be cross-examined; therefore, a judge will not
be able to make the determination that Officer is competent to testify as an expert
witness. While the skidmarks and the interviews may provide a sound basis to establish
that Dan caused the accident, Officer has not been qualified as an expert, therefore, the

evidence is inadmissible.

As a result, the police report will only be admissible as to the contents of the
bystander’'s comments, but not as to Officer’'s conclusion and its basis.

4. Hank’s greeting card

Relevance
The statement is relevant because it establishes that Paula was in a hurry on the
way home, and as a result may have been driving too quickly. Further, the greeting

card is probative in establishing that Paula was at fault in the accident.

Authentication

All physical evidence must be authenticated in order to be admissible. Here, the

paramedic testified that she recognized the greeting card as the same greeting card that

45



she found in Paula’s pocket. Therefore, the greeting card has been properly
authenticated as belonging to Paula.

However, the note in the greeting card also must be authenticated to establish
that it was indeed Hank who wrote the note. Circumstantial evidence can establish
such authentication. The court may find that because it was found in Paula’s pocket
while she was being treated, and was signed by a man with the same name as her

husband, Hank. Therefore, the note in the card has been properly authenticated.

Hearsay

Paula could argue that the note should be excluded because it is inadmissible
hearsay. However, Dan could argue that the statement in the note is not being offered
for the truth of the matter. It is not being introduced to show that Paula was getting an
early start on the weekend trip, but rather to show that Paula was on notice that she
needed to hurry, and to show the effect on the hearer (Paula) upon hearing that she had
to get an early start on her weekend. Therefore, the statement is non-hearsay because
it is not being offered to prove the matters stated therein, but rather to show the effect of

the card on Paula.

Dan could further argue that the statement is an admission by a party opponent.
However, the statement was made by Hank, and not Paula, and, therefore, this
exception will not apply.

5. Wilma’s note

Relevance

The note is highly relevant because it establishes that Paula was speeding
during the accident, and thus was negligent. Further, it is probative to the issue of

46



Paula’s fault, and this probative value would outweigh any prejudicial impact that the

note would have.

Authentication

All real evidence must be authenticated in order to be presented in court. Here,
Dan will likely authenticate the note as the same note that he received while he was

waiting for the ambulance.

Reliability

Even if a court believes that Wilma saw the whole thing, the statement in the note
is inadmissible lay opinion. Lay opinion must be 1) helpful to the jury, 2) based on the

person’s perception, and 3) the opinion is rationally related to the perception.

Here, Wilma is making a legal conclusion as to Paula’s negligence. A layperson
cannot testify as [to] legal conclusions such as negligence. Therefore, Wilma’s

statement as to Paula’s negligence will be inadmissible as inadmissible lay opinion.

Hearsay

The note would also be inadmissible hearsay because it is an out-of-court
statement that is being offered to prove the matters stated therein, that Paula was
speeding and that Paula was negligent. The note may be admissible if it falls under any

of the recognized exceptions to the hearsay rule.

Excited utterance

There are no facts indicating that Wilma wrote this note when she was under the
stress of having viewed the accident. Further, it is unclear how much time had passed
since the accident had occurred and Wilma wrote the note. Therefore, the statement in

the note would not qualify as an excited utterance.
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Present Sense Impression

As stated above, California only recognizes a present sense impression to the
extent that it describes the declarant’s conduct. Here, Wilma is describing Paula’s

conduct therefore, this exception will not apply.

48



JULY 2009
ESSAY QUESTIONS 4, 5, AND 6

California
Bar
Examination

Answer all three questions.
Time allotted: three hours

Your answer should demonstrate your ability to analyze the facts in question, to tell the
difference between material and immaterial facts, and to discern the points of law and
fact upon which the case turns. Your answer should show that you know and
understand the pertinent principles and theories of law, their qualifications and
limitations, and their relationships to each other.

Your answer should evidence your ability to apply law to the given facts and to reason
in a logical, lawyer-like manner from the premises you adopt to a sound conclusion. Do
not merely show that you remember legal principles. Instead, try to demonstrate your
proficiency in using and applying them.

If your answer contains only a statement of your conclusions, you will receive little
credit. State fully the reasons that support your conclusions, and discuss all points
thoroughly.

Your answer should be complete, but you should not volunteer information or discuss
legal doctrines which are not pertinent to the solution of the problem.

Unless a question expressly asks you to use California law, you should answer
according to legal theories and principles of general application.
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Question 4

In a recent statute, Congress authorized the United States Secretary of Transportation
“to do everything necessary and appropriate to ensure safe streets and highways.”
Subsequently, the Secretary issued the following regulations:

Regulation A, which requires all instructors of persons seeking commercial driving
licenses to be certified by federal examiners. The regulation details the criteria for
certification, which require a minimum number of years of experience as a
commercial driver and a minimum score on a test of basic communication skills.

Regulation B, which requires that every bus in commercial service be equipped
with seatbelts for every seat.

Regulation C, which provides that states failing to implement adequate measures
to ensure that bus seatbelts are actually used will forfeit 10 percent of previously-
appropriated federal funds that assist states with highway construction.

The State Driving Academy, which is a state agency that offers driving instruction to
persons seeking commercial driving licenses, is considering challenging the validity of
Regulation A under the United States Constitution. The Capitol City Transit Company,
which is a private corporation that operates buses within the city limits of Capitol City, is
considering challenging the validity of Regulation B under the United States
Constitution. The State Highway Department, another state agency, is considering
challenging the validity of Regulation C under the United States Constitution.

1. What constitutional challenge may the State Driving Academy bring against
Regulation A, and is it likely to succeed? Discuss.

2. What constitutional challenge may the Capitol City Transport Company bring against
Regulation B, and is it likely to succeed? Discuss.

3. What constitutional challenge may the State Highway Department bring against
Regulation C, and is it likely to succeed? Discuss.

50



Answer A to Question 4

State Driving Academy Challenges

Standing
In order to bring a claim in federal court challenging this regulation each of the

parties must have standing. In order to have standing the plaintiff must show (1) injury
in fact, (2) that the defendant caused the harm, and (3) that a favorable opinion will
remedy his harm. In this case, the state agency is likely to have standing because the
regulation will require their instructors to obtain the federal certification and therefore
they will incur greater expense because of the regulation. Moreover, a challenge
brought against the US Secretary is proper because he is the one who issued the
regulations. Finally, a favorable opinion invalidating the regulation would remedy the
injury because they would no longer have to incur the expense to comply with the

regulation.

Constitutional Challenges

State Action

In order for the constitution to apply there must be state action. State action
exists whenever the government or a government official is acting or a private party with
sufficient entanglement with the state is acting. In this case, the US Congress and the
US Secretary of Transportation issued these regulations and therefore there is state

action and the constitution will apply to such regulations.

Not Within Enumerated Powers

The State agency would argue that such regulation is not within Congress’
enumerated powers and therefore would violate the constitution. Congress would argue
that it has the power to regulate interstate commerce and therefore has the ability to
regulate (1) the channels of interstate commerce, (2) the instrumentalities of interstate

commerce including those things within interstate commerce, (3) those activities that
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have a substantial effect on interstate commerce. When Congress is using its
commerce power to regulate an activity the activity must have a substantial effect on
interstate commerce. |If the activity is an economic activity then the court will uphold the
regulation so long as in the aggregate all substantially similar activity is likely to have a

substantial effect on interstate commerce.

In this case, the activity is commercial driving instruction. Congress is requiring
that all instructors of persons seeking commercial driving licenses be certified by federal
examiners. The regulation requires [a] certain minimum number of years of experience
and a minimum score on a test of basic communication skills. In this case, Congress is
not regulating an instrumentality of interstate commerce or a channel of interstate
commerce but rather an activity. This activity is a commercial activity because it
involves the provision of driving instruction for a fee. This commercial activity, although
entirely intrastate, may be regulated by Congress so long as there is a reasonable belief
that such economic activity would, in the aggregate, have a substantial effect on
interstate commerce. In this case, since this [is] an economic activity, it is likely that
such activity would have a substantial effect on interstate commerce because driving
instruction provided to commercial truckers is likely to have an effect on the way that
truck drivers drive on the road. If the truckers are taught more effectively then it is likely
that they are going to [drive] safer when on the roads and therefore cause less
accidents. Moreover, the safety of the highways has a substantial effect on interstate
commerce. Moreover, in the aggregate if the instruction is not sufficient then our
highways are likely to be unsafe and therefore will increase the cost of interstate

commerce or reduce the amount of interstate commerce.

Since the activity is likely to have a substantial effect on interstate commerce the court

will likely uphold regulation.

Delegation of Leqislative Powers

This State may also challenge the regulation as an invalid delegation of

legislative power. As a general rule Congress may delegate its legislative authority so
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long as it provides reasonably intelligible standards. In this case, Congress has
delegated its authority to the US Secretary of Transportation. This delegation will be
valid so long as Congress has provided reasonably intelligible standards. In this case,
Congress has said that the Secretary should do everything “necessary and appropriate
to ensure safe streets and highways.” While this guidance is broad the court is not
likely to invalidate this as unintelligible because such broad delegations of authority
have been upheld in the past. Therefore it is likely a valid delegation of legislative

power.

10" Amendment: Commandeering

The State may challenge this regulation on the ground that it is commandeering
state officials by forcing them to comply with a federal regulation. In this case, the State
Driving Academy is a state agency; therefore their employees are state officials. The
state would argue that by forcing them to comply with the regulation Congress is
infringing on the state’s inherent powers protected by the 10"™ Amendment. In this case,
while the regulation does require the state officials to comply with the regulation, the
regulation is not likely to violate the 10™ Amendment because it is regulating both
private as well as state actors. In prior cases, the court has upheld generally applicable
regulations that require state agencies to comply so long as they were applicable to
both private and public actors. In this case, the regulation applies to all commercial
driving instructors, public and private, and therefore will likely not violate the 10™

Amendment.

Capitol City Transport's Challenges

State Action
As mentioned above, there is state action in this case, so the construction

applies.

53



Not Within Enumerated Powers

Transport would likely argue that this regulation is not within Congress’
enumerated powers and therefore is unconstitutional. As mentioned